AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§322.3

(i) “Mortgage Assistance Relief Serv-
ice” means any service, plan, or pro-
gram, offered or provided to the con-
sumer in exchange for consideration,
that is represented, expressly or by im-
plication, to assist or attempt to assist
the consumer with any of the fol-
lowing:

(1) Stopping, preventing, or post-
poning any mortgage or deed of trust
foreclosure sale for the consumer’s
dwelling, any repossession of the con-
sumer’s dwelling, or otherwise saving
the consumer’s dwelling from fore-
closure or repossession;

(2) Negotiating, obtaining, or arrang-
ing a modification of any term of a
dwelling loan, including a reduction in
the amount of interest, principal bal-
ance, monthly payments, or fees;

(3) Obtaining any forbearance or
modification in the timing of payments
from any dwelling loan holder or
servicer on any dwelling loan;

(4) Negotiating, obtaining, or arrang-
ing any extension of the period of time
within which the consumer may:

(i) Cure his or her default on a dwell-
ing loan,

(ii) Reinstate his or her dwelling
loan,

(iii) Redeem a dwelling, or

(iv) Exercise any right to reinstate a
dwelling loan or redeem a dwelling;

(5) Obtaining any waiver of an accel-
eration clause or balloon payment con-
tained in any promissory note or con-
tract secured by any dwelling; or

(6) Negotiating, obtaining or arrang-
ing:

(i) A short sale of a dwelling,

(ii) A deed-in-lieu of foreclosure, or

(iii) Any other disposition of a dwell-
ing other than a sale to a third party
who is not the dwelling loan holder.

(j) “Mortgage Assistance Relief Serv-
ice Provider” or “Provider” means any
person that provides, offers to provide,
or arranges for others to provide, any
mortgage assistance relief service. This
term does not include:

(1) The dwelling loan holder, or any
agent or contractor of such individual
or entity.

(2) The servicer of a dwelling loan, or
any agent or contractor of such indi-
vidual or entity.

(k) “Person” means any individual,
group, unincorporated association, lim-
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ited or general partnership, corpora-
tion, or other business entity, except
to the extent that any person is specifi-
cally excluded from the Federal Trade
Commission’s jurisdiction pursuant to
15 U.S.C. 44 and 45(a)(2).

(1) “Servicer” means the individual or
entity responsible for:

(1) Receiving any scheduled periodic
payments from a consumer pursuant to
the terms of the dwelling loan that is
the subject of the offer to provide
mortgage assistance relief services, in-
cluding amounts for escrow accounts
under section 10 of the Real Estate Set-
tlement Procedures Act (12 U.S.C.
2609); and

(2) Making the payments of principal
and interest and such other payments
with respect to the amounts received
from the consumer as may be required
pursuant to the terms of the mortgage
servicing loan documents or servicing
contract.

(m) “Telemarketing” means a plan,
program, or campaign which is con-
ducted to induce the purchase of any
service, by use of one or more tele-
phones and which involves more than
one interstate telephone call.

§322.3 Prohibited representations.

It is a violation of this rule for any
mortgage assistance relief service pro-
vider to engage in the following con-
duct:

(a) Representing, expressly or by im-
plication, in connection with the ad-
vertising, marketing, promotion, offer-
ing for sale, sale, or performance of any
mortgage assistance relief service, that
a consumer cannot or should not con-
tact or communicate with his or her
lender or servicer.

(b) Misrepresenting, expressly or by
implication, any material aspect of
any mortgage assistance relief service,
including but not limited to:

(1) The likelihood of negotiating, ob-
taining, or arranging any represented
service or result, such as those set
forth in §322.2(i);

(2) The amount of time it will take
the mortgage assistance relief service
provider to accomplish any represented
service or result, such as those set
forth in §322.2(i);

(3) That a mortgage assistance relief
service is affiliated with, endorsed or
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Federal Trade Commission

approved by, or otherwise associated
with:

(i) The United States government,

(ii) Any governmental homeowner as-
sistance plan,

(iii) Any Federal, State, or local gov-
ernment agency, unit, or department,

(iv) Any nonprofit housing counselor
agency or program,

(v) The maker, holder, or servicer of
the consumer’s dwelling loan, or

(vi) Any other individual, entity, or
program;

(4) The consumer’s obligation to
make scheduled periodic payments or
any other payments pursuant to the
terms of the consumer’s dwelling loan;

(5) The terms or conditions of the
consumer’s dwelling loan, including
but not limited to the amount of debt
owed;

(6) The terms or conditions of any re-
fund, cancellation, exchange, or repur-
chase policy for a mortgage assistance
relief service, including but not limited
to the likelihood of obtaining a full or
partial refund, or the circumstances in
which a full or partial refund will be
granted, for a mortgage assistance re-
lief service;

(7) That the mortgage assistance re-
lief service provider has completed the
represented services or has a right to
claim, demand, charge, collect, or re-
ceive payment or other consideration;

(8) That the consumer will receive
legal representation;

(9) The availability, performance,
cost, or characteristics of any alter-
native to for-profit mortgage assist-
ance relief services through which the
consumer can obtain mortgage assist-
ance relief, including negotiating di-
rectly with the dwelling loan holder or
servicer, or using any nonprofit hous-
ing counselor agency or program;

(10) The amount of money or the per-
centage of the debt amount that a con-
sumer may save by using the mortgage
assistance relief service;

(11) The total cost to purchase the
mortgage assistance relief service; or

(12) The terms, conditions, or limita-
tions of any offer of mortgage assist-
ance relief the provider obtains from
the consumer’s dwelling loan holder or
servicer, including the time period in
which the consumer must decide to ac-
cept the offer;

§322.4

(c) Making a representation, ex-
pressly or by implication, about the
benefits, performance, or efficacy of
any mortgage assistance relief service
unless, at the time such representation
is made, the provider possesses and re-
lies upon competent and reliable evi-
dence that substantiates that the rep-
resentation is true. For the purposes of
this paragraph, “competent and reli-
able evidence” means tests, analyses,
research, studies, or other evidence
based on the expertise of professionals
in the relevant area, that have been
conducted and evaluated in an objec-
tive manner by individuals qualified to
do so, using procedures generally ac-
cepted in the profession to yield accu-
rate and reliable results.

§322.4 Disclosures required in com-
mercial communications.

It is a violation of this rule for any
mortgage assistance relief service pro-
vider to engage in the following con-
duct:

(a) Disclosures in All General Commer-
cial Communications—Failing to place
the following statements in every gen-
eral commercial communication for
any mortgage assistance relief service:

(1) “(Name of company) is not associ-
ated with the government, and our
service is not approved by the govern-
ment or your lender.”

(2) In cases where the mortgage as-
sistance relief service provider has rep-
resented, expressly or by implication,
that consumers will receive any service
or result set forth in §322.2(1)(2)
through (6), “Even if you accept this
offer and use our service, your lender
may not agree to change your loan.”

(3) The disclosures required by this
paragraph must be made in a clear and
prominent manner, and—

(i) In textual communications the
disclosures must appear together and
be preceded by the heading “IMPOR-
TANT NOTICE,” which must be in bold
face font that is two point-type larger
than the font size of the required dis-
closures; and

(ii) In communications disseminated
orally or through audible means, whol-
ly or in part, the audio component of
the required disclosures must be pre-
ceded by the statement “Before using
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